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Dictamen n° 2014-2

del Consejo Nacional Digital
sobre la neutralidad de las
plataformas



Preambulo

A través de una carta con fecha del 3 de julio de 2013, el Ministro de Economia y Finanzas,
el Ministro de Reactivacion Productiva y el Ministro delegado encargado de la Innovacion,
las Pequefias y Medianas Empresas y la Economia Digital remitieron al Consejo Nacional
Digital (CNNum) dos cuestiones: una relativa al procedimiento entablado ante la Comisién
Europea en relacion con Google; y la otra relativa a la continuidad de la reflexion
emprendida por el CNNum en torno a la neutralidad de las plataformas.

Entre julio y noviembre de 2013, un grupo de trabajo compuesto por diez miembros del
Consejo llevé a cabo un proceso de concertacion, consistente en cuatro sesiones de
trabajo organizadas los viernes, durante las cuales los miembros del grupo de reflexion del
Consejo y diversas personalidades externas reconocidas por sus competencias o su
implicacién en este ambito realizaron aportaciones, intercambiaron perspectivas y
trabajaron conjuntamente. De forma paralela se llevd a cabo una serie de consultas para
recabar el andlisis de economistas, juristas y profesionales de la Web. El dictamen vy los
documentos adjuntos a este constituyen, en primer lugar, el resultado de estas fructiferas
sesiones, en las que participd toda la variedad de partes interesadas y que reunieron a mas
de un centenar de participantes: representantes de autoridades publicas, representantes de
grandes plataformas de Internet, empresas denunciantes en el procedimiento relativo a
Google, agrupaciones profesionales, empresarios, abogados, investigadores, etc.

A la vista del trabajo realizado por el grupo Plataformas del Consejo, dirigido por Francis
Jutand, miembro del Consejo, y compuesto por Benoit Thieulin, Presidente del Consejo,
Serge Abiteboul, Nathalie Andrieux, Pascal Daloz, Nathalie Pujo, Lara Rouyrés, Nathalie
Sonnac y Marc Tessier, miembros del Consejo; Jean-Baptiste Soufron, Secretario General,
Yann Bonnet, Ponente General, Judith Herzog, Ponente Adjunta, y Charly Berthet, Ponente
Adjunto, con la asistencia de toda la Secretaria General, el Consejo emite a dia de hoy un
dictamen en torno a la neutralidad de las plataformas con el objetivo de facilitar al gobierno
su labor en la toma de decisiones.

Las recomendaciones elaboradas por el CNNum pretenden responder a las cuestiones
remitidas planteando diferentes horizontes de accién y reflexion. A corto plazo, hacer
efectivo el principio de neutralidad haciendo uso tanto de los recursos del Derecho como
de los recursos propios de las dinamicas digitales. A medio plazo, organizar y regular el
sistema de datos. A largo plazo, dotarse de medios que permitan estar preparados en el
futuro en términos de competencias, conocimientos, creatividad, innovacién vy
experimentacién, a fin de seguir siendo competitivos y garantizar las bases de nuestra
soberania tanto colectiva como individual.
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El Consejo no pretende reemplazar las recomendaciones emitidas por las autoridades
competentes ni interferir en los intercambios inherentes a la actividad comercial. No
obstante, con las conclusiones y recomendaciones de este dictamen, el Consejo desea
participar en el debate en torno al mantenimiento de condiciones equitativas en los
ecosistemas afectados. Por consiguiente, el Consejo ha decidido enmarcar las
preocupaciones relativas a Google dentro de consideraciones relativas al conjunto de las
plataformas existentes. Dichas consideraciones sustentan cuatro areas de actuacion
prioritarias, cuyo objetivo consiste en que se reunan las condiciones necesarias para
garantizar el principio de neutralidad en los ecosistemas de plataformas. Para el Consejo,
constituyen un parametro fundamental que permitira conciliar de forma duradera el modelo
de desarrollo de la sociedad y de la economia con el ambito digital.

Como complemento de estas recomendaciones, el Consejo publica asimismo fichas
tematicas que ahondan en determinados aspectos de reflexion que han surgido en el
transcurso de los trabajos; un informe de analisis redactado por Olivier Le Gall, Inspector de
Finanzas, y que se ha realizado basandose en el trabajo del CNNum y en numerosas
audiencias y reuniones; y el informe final de la totalidad de la concertacion.
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Dictamen n° 2014-2 del Consejo Nacional Digital

Entendiéndose que,

Ya en su primer dictamen (n° 2013-1), el Consejo Nacional Digital consideré la neutralidad
de Internet como un pilar para el ejercicio efectivo de la libertad de comunicaciéon y de la
libertad de emprendimiento en el siglo XXI. A tales efectos, las redes de comunicacién
abiertas al publico se consideran infraestructuras que desempefian una funcién esencial, ya
que la transmision indiscriminada de informacién que llevan a cabo permite a todo el
mundo tanto consumir dichas informaciones como contribuir a ellas.

En dicha ocasion, el Consejo constaté que la sociedad digital no solo actia a través de
redes fisicas, sino también mediante una serie de servicios, entre los cuales las plataformas
ocupan un lugar central.

Las plataformas contribuyen al desarrollo comercial y econdmico organizando la conexion
entre la oferta y la demanda. En la mayor parte de los casos, se articulan en torno a una
funcién de uso utilizada de forma masiva por los usuarios, para a continuacién convertirse
en un espacio de encuentro entre la oferta de productos o servicios y los clientes
potenciales. Asi, Apple, Amazon, Expedia, Facebook, Google, Microsoft, Netflix, Twitter o
Yahoo! ofrecen espacios digitales de intermediacion acompanados de funcionalidades de
gran valor. Derivan en la creacién de nuevas actividades profesionales y cadenas de
valor. Ademas, promueven la innovacién, ya sea directamente o mediante la inversion de
sus ingresos en la financiacion o adquisicion de empresas innovadoras.

Esta funcion de conexién ofrece también soporte a las diferentes modalidades de
interaccion social entre los individuos. Las oportunidades van en aumento en la medida en
que dichas sociabilidades evolucionan, se hacen mas sofisticadas y, en ocasiones, se
enriquecen con el desarrollo de la sociedad digital: intercambiar bienes y servicios,
compartir informaciones y conocimientos, federarse y movilizarse en torno a proyectos,
colaborar y crear, debatir e interpelar a los responsables de la toma de decisiones, etc.

Al no haber pasado por una fase de monopolio nacional, las plataformas de servicios han
evolucionado de forma diferente a las redes de comunicacién: el reducido nivel de inversion
inicial necesario ha permitido la constitucion rapida de plataformas dominantes sobre la
base de funciones de uso propicias para los efectos de red. Este dominio se mantiene en la
medida en que dicho surgimiento no se ve contrariado por obstaculos politicos o
industriales.

Dado que constituyen vectores de desarrollo comercial y catalizadores de la
innovacion, y fomentan la interaccion social en el seno de la sociedad digital, y habida
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cuenta de su potencia, el Consejo considera que estos actores desempeinan un papel
crucial para garantizar la efectividad del principio de neutralidad de Internet.

Como intermediarios, las plataformas pueden conectar, pero también interponerse y en
ocasiones convertirse en competidores de sus propios clientes. La posicion de
intermediario constituye una enorme ventaja competitiva para las plataformas: les permite
recopilar en dicho marco un gran nimero de datos sobre las relaciones entre los dos lados
del mercado, y desarrollan un profundo conocimiento de los modos de consumo y los
habitos. Esta configuracién puede resultar problematica cuando, en el proceso, las
empresas clientes pasan a depender de la plataforma.

Tras haber generado valor reuniendo a los usuarios en torno a ellas mediante servicios de
acceso (busqueda de informacién, ofertas, correo, video, etc.), y garantizado Ila
monetizacidn (directa o indirecta) de dichos usuarios valorizando estos espacios de gran
visibilidad ante los profesionales (posicionamiento en motores de bulsqueda, venta de
espacios publicitarios), la entrada en esta tercera fase de desarrollo ha originado
controversias, quejas u otras acciones publicas, como también pudo observarse en el caso
de la gran distribucién, las telecomunicaciones o, en la actualidad, el caso de la sociedad
Google a nivel europeo.

A un nivel méas general, este tipo de situaciones cuestionan los principios rectores de la
actividad comercial, cuya aplicacion se ve dificultada por la propensiéon del entorno digital a
conformar actores dominantes a escala mundial y la transformacion de estos actores, a
medida que los habitos se desplazan al ambito en linea, en mercados criticos para todos
los sectores de actividad dirigidos al consumidor.

Algunas plataformas han sabido desmarcarse mediante la diversificacién sectorial y el
control, punto por punto, de los canales de acceso a los usuarios: navegadores, sistemas
de explotacién, terminales y otros objetos de conexion, logistica, etc. Esta forma de
crecimiento requiere un importante volumen de recursos, que pocas de estas plataformas
estan en condiciones de movilizar. Asi pues, existe una tendencia a la formacién de un
pufiado de grandes entornos que funcionan como compartimentos estancos (silos) y que
buscan la autosuficiencia. En estas condiciones, sus usuarios y socios corren el riesgo de
sufrir los dafnos colaterales derivados de la competencia entre dichas plataformas, sobre
todo como consecuencia del incremento del nivel de dificultad necesario para salir de un
entorno determinado.

Varias plataformas han adoptado modelos de desarrollo basados en la constitucion de
auténticos ecosistemas en cuyo centro se erigen. Para ello, ofrecen funcionalidades en las
que otros actores se basan para desarrollar sus propias innovaciones: API (interfaces de
programacion), kits de desarrollo, open source, etc. Ahora bien, la estrategia de valorizacion
de una plataforma puede llevarla a modificar los parametros de acceso a su mercado
(condiciones generales y técnicas, algoritmos, API, etc.) aunque dichos parametros puedan
ser determinantes para la supervivencia de empresas terceras integradas en su ecosistema.
Cuando estos cambios se producen de forma repentina, discriminatoria o no transparente,
generan inquietudes legitimas relacionadas con los intereses de los usuarios y con el
mantenimiento de condiciones propicias para la innovacion.
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A través de su dimensidon prescriptiva, muchas de estas plataformas conforman y
determinan las condiciones de acceso a la informacion, en ocasiones conjugando utilidad y
opacidad. No siempre permiten determinar con facilidad si lo presentado constituye
publicidad, una seleccién algoritmica genérica, una adaptacidén personalizada o una
preferencia relativa a la oferta de la plataforma anfitriona. Por tanto, resulta esencial que sus
mecanismos de clasificacion y editorializacién se presenten con total transparencia y
legibilidad.

La fuerza de las plataformas deriva en gran medida de su capacidad para multiplicar las
modalidades de valorizacion de los flujos de datos recopilados de sus usuarios. Los
términos y el procedimiento aplicados a este intercambio deben respetar imperativamente
una obligacion de lealtad. Esta es una condicion ineludible para que los derechos de los
usuarios relativos a sus datos sean efectivos, y para que dichos usuarios puedan controlar
a titulo exclusivo las consecuencias individuales derivadas del uso de dichos datos.
Constituye, ademas, un prerrequisito para que los usuarios puedan extraer beneficios. Sin
embargo, la historia reciente nos ofrece numerosos ejemplos tendentes a demostrar que las
practicas actuales no permiten conseguir estos objetivos.

Todas estas consideraciones poseen un impacto decisivo sobre la sostenibilidad de la
sociedad y de la economia digitales. Requieren que se marque una meta mas ambiciosa
que la simple aplicacion de las normas de buen comportamiento en un mercado
determinado.

Los mismos objetivos que desembocaron en la formulaciéon del principio de
neutralidad deben llevar a que se deriven sus consecuencias para las plataformas
digitales: es necesario garantizar que el desarrollo de estas plataformas, a pesar de
ser util e innovador, no agote las dinamicas de creacion, expresion e intercambio en
Internet.

Ahora bien, también es importante garantizar la implicacién activa de los actores
publicos de ambito nacional y europeo durante todo este proceso. Las
transformaciones inducidas por el ambito digital se enmarcan en el contexto global de una
sociedad en movimiento: aceleracion de los ciclos de innovacion, disrupcion de las
modalidades de creacién de valor, cuestionamiento de las modalidades de empleo futuras
y de las modalidades de gobernanza, etc. Nos veremos obligados a adaptarnos de forma
permanente a un entorno turbulento, y este parametro debe colocarse en el centro de las
estrategias de transicion digital.

Con este objetivo en mente, podemos considerar la neutralidad de las plataformas desde
dos perspectivas diferentes: una perspectiva defensiva clasica, segun la cual se trataria de
garantizar los principios de la libertad (y en particular la libertad de expresién, intercambio y
acceso a datos y contenidos, y la libre competencia), y una perspectiva ofensiva, que
trataria de promover a largo plazo el poder de los usuarios y el progreso econémico y
social, generando las condiciones necesarias para la pluralidad y la innovacion. Este
enfoque de la neutralidad es parte integrante del concepto global de soberania, entendida
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como la capacidad de actuar y escoger. El Consejo insta a preservar y desarrollar los
medios de actuaciéon de que disponen en este sentido tanto Francia como la Unién
Europea, y ello en el marco de negociaciones internacionales.

Las conclusiones del Consejo se han articulado en cuatro secciones de
recomendaciones que se consideran prioritarias para garantizar el respeto del
principio de neutralidad en los ecosistemas de plataformas. Estas propuestas de
actuacion se integran plenamente en el posicionamiento que Francia debera adoptar
en el seno de la Union Europea, con el objetivo de que formen parte de las prioridades
del proximo equipo de la Comisiéon Europea. Las recomendaciones estan dirigidas a
diversos actores (legisladores, responsables publicos de la toma de decisiones, sociedad
civil, ecosistema, etc.). El Consejo se mantiene a su disposicion para ayudarles a activar
dichos medios de actuacion.
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En vista de todo lo cual, el Consejo emite el
siguiente dictamen:

Seccion . Reforzar la efectividad de los derechos
en las plataformas digitales

Las plataformas digitales no constituyen espacios de "no derecho". Por su funcion de
intermediacién y por el lugar que ocupan en el paisaje digital, influyen de facto en las
relaciones entre usuarios y productores de bienes y servicios. Un buen nimero de las
dificultades planteadas por esta situacion pueden gestionarse explotando mejor los
derechos ya existentes en materia de consumo, comercio, competencia, datos, etc., asi
como haciendo evolucionar la jurisprudencia asociada. Debido a la existencia de
determinadas especificidades, el derecho debe adaptarse a las légicas de ecosistema
propias de las plataformas, y mas concretamente a los efectos de escala a nivel mundial, la
complejidad multimodal de los canales digitales, su rapida y constante evolucién, su
caracter técnico y los nuevos problemas vinculados a la apropiaciéon de datos y a los
rastros de uso.

Recomendacion 1 — Utilizar mejor las posibilidades ya ofrecidas por el derecho al
tiempo que se reduce la incertidumbre juridica y econédmica

e Adaptar los ritmos de intervencién y los niveles de sancion a la velocidad del
mercado y a la envergadura de los dafios provocados. Tener en cuenta, en
particular, el impacto de los plazos, la complejidad de los procedimientos y las
eventuales estrategias dilatorias.

e Garantizar la coordinacion de las autoridades reguladoras, la justicia, las
comisiones consultivas y otras instituciones de acompafiamiento para capitalizar
las competencias y los conocimientos especializados ya existentes.

e  Garantizar en particular un nivel de informacién 6ptimo en cuanto a los dispositivos
y recursos relativos a las relaciones plataforma-usuarios o plataforma-socios. Crear
una ventanilla de informacién y asesoramiento, con una forma adaptada, que
mejore la concienciacion de todas las partes y divulgue el conocimiento de las
herramientas existentes.
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Recomendacion 2 — Respaldarse en agencias de calificacion para medir los niveles de
neutralidad

e Crear agencias de calificacion de la neutralidad que saquen a la luz las practicas de
las plataformas y faciliten la toma de decisiones por parte de usuarios y socios.
Dotarlas de medios de investigacion y observacion para que estén en condiciones
de desarrollar indicadores eficaces. Estas agencias podrian adoptar diversas
formas: publicas, privadas, asociativas o basadas en la multitud (crowd) y la
sociedad civil.

e Adoptar a tales efectos criterios evolutivos que tengan en cuenta las
transformaciones tecnolégicas y econdémicas, asi como la evolucién de los habitos
de uso. Federando a los actores implicados, medir por ejemplo la estabilidad de las
API, la claridad de las condiciones generales de uso (CGU), la interoperabilidad, la
portabilidad o incluso la buena utilizacion de los datos.

e  Su objetivo seria reequilibrar la relacion de fuerzas apoyandose en las dinamicas de
la multitud, a fin de conformar un contrapeso basado en la reputacion. Podrian
hacer uso de las oportunidades ofrecidas por las herramientas digitales para
generar movilizacién en torno a este proyecto.

e Estas agencias deberan implicar a las plataformas y al conjunto de los actores para
documentar las buenas practicas y participar en la definicion de compromisos
viables.

e Sus resultados podrian ponerse a disposicion de las fuentes de financiacién tanto
privadas como publicas para orientar sus decisiones, asi como de los
emprendedores para sustentar sus decisiones estratégicas. Podrian integrarse en
los criterios aplicables a los contratos publicos para valorizar la neutralidad en los
proyectos respaldados por Francia y la Unién Europea.

Recomendacion 3 — Obtener garantias de transparencia de las plataformas ante sus
usuarios y socios

e Establecer estandares de informacién minima en materia de tarifas, de contenido
de las condiciones generales de uso, de existencia de recursos o de dispositivos de
conciliacion.

e Definir asimismo estandares de legibilidad y comprensibilidad, pero también de
ergonomia y simplicidad de acceso al derecho en la relacion con la plataforma, a fin
de que los derechos de los usuarios sean mas efectivos.

e Definir lineas directrices sobre la transparencia del funcionamiento de los servicios
propuestos, en particular los algoritmos, para permitir a los usuarios diferenciar
facilmente qué constituye publicidad y qué informacién, o cuando una plataforma
esta personalizando, favoreciendo o desvalorizando determinados resultados.
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Recomendacion 4 - Obtener garantias de sostenibilidad del modelo de las
plataformas

e Implantar reglas de estabilidad respecto de su ecosistema incorporando, por
ejemplo, periodos minimos de preaviso para evitar que se produzcan cambios
demasiado repentinos, por ejemplo en caso de modificarse parametros
determinantes para las actividades de empresas terceras (modificacién brusca de
las CGU o de la API).
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Seccion Il - Garantizar la lealtad
del sistema de datos

En lo que concierne a sus fuentes, los datos pueden ser de naturaleza muy variada. Pueden
ser producidos por individuos, grupos 0 maquinas, en un marco que puede depender del
sector publico o privado, de la creacién de riqueza comercial o no comercial. Estos datos
son objeto de un tratamiento, almacenamiento, intercambio y aglomeracién crecientes. Se
han convertido en un input esencial y en un vector clave de la nueva economia, y generan la
creacion de nuevas cadenas de valor.

Las plataformas prosperan con la recopilacién de esta materia prima constituida y
accesible, a la que se anade un volumen creciente de datos personales y rastros de uso
que generan un valor de rendimiento que crece con el nimero de usuarios y la extension
del espacio de captacion.

A dia de hoy, su misma naturaleza es objeto de un profundo debate: ;son bienes
inalienables, bienes comunes, propiedad privada transferible, derechos de uso o de
utilizacién? También dan lugar a numerosas consideraciones éticas, econdmicas y relativas
a libertades fundamentales. Se trata de un nuevo continente econémico y social que
cabe organizar, velando sobre todo por el respeto de los principios esenciales para
garantizar un desarrollo sostenible.

Recomendacion 5 — Generar una obligacion general de lealtad relativa a la utilizacion
de todos los datos, a fin de trascender el mero principio de finalidad

e Reclamando lealtad en el conjunto de los procedimientos de recopilacion y
tratamiento de datos, las modalidades de obtencién del consentimiento, y la
informacion proporcionada a tales efectos.

e Proporcionando a los usuarios y socios los medios necesarios para asegurarse de
que se respetan los términos del compromiso presentado.

Recomendaciéon 6 — Garantizar a los usuarios el pleno control de los datos relativos a
sus actividades digitales y de las consecuencias individuales derivadas de ellos

e  Permitir ejercer dicho control a lo largo del tiempo, imponiendo limites de
caducidad en relacién con el consentimiento otorgado para la recopilacion y
explotacion de determinados tipos de datos.

e Garantizar una informacién clara y actualizada regularmente sobre los usos
secundarios, en particular en lo que concierne a la informacion «de perfil», incluso
aquella que no permita identificar al usuario de forma directa pero que pueda no
obstante tener consecuencias para este.
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e Ofrecer a titulo experimental a los usuarios un derecho efectivo de inspeccion y
control, pero también de uso, en relacion con los datos de caracter personal
relativos a su persona.

e Incrementar la transparencia en los mercados de los information brokers
documentando la reventa de datos anonimizados y haciendo dicha documentacion
accesible para el usuario.

Recomendacion 7 — Promover la fluidez de los datos

e Imponer la portabilidad e interoperabilidad de los datos a fin de garantizar la
libertad y pluralidad de uso, respaldar la innovacién y preservar la libertad de
eleccion del usuario.

e Crear categorias de datos, tratamientos o servicios de interés general o publico, en
relaciéon con las cuales las plataformas podrian poseer obligaciones especificas,
como por ejemplo mayores obligaciones de apertura, sobre todo en materia de
salud publica, seguridad, patrimonio digital, etc.

Recomendacién 8 — Mas alla de los datos personales, avanzar en la reflexién sobre el
marco juridico de los rastros digitales de uso y la creacion de informacién derivada

e Precisar su estatuto juridico y su marco de utilizacién, sobre todo en lo que
concierne a los principios rectores de los datos de trafico, tendencias, etc.

e Analizar su impacto en términos de creacion de valor, de nuevos modelos de negocio y
de ecosistema de innovacion.
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Google, un caso ilustrativo

Proporcionar una respuesta mds global a las preocupaciones
en materia de distorsion de la competencia y de deslealtad del sistema de datos

Habida cuenta de su potencia, hoy Google constituye simultaneamente un ejemplo a seguir,
un socio, y una amenaza para las empresas de la cadena de intermediacion. Las
recomendaciones de esta seccidon estan dirigidas a todas las plataformas digitales que se apoyen
en su posicion de intermediarios para controlar la relacion entre los dos lados del mercado.

Google es una empresa especialmente dinamica e innovadora, que se ha desarrollado a nivel
mundial gracias a un motor de busqueda y un modelo econdmico particularmente eficaces, a partir
de los cuales se esta diversificando, en la actualidad, en numerosos segmentos de la economia:
grandes usos digitales (contenidos, correo, sistemas operativos, terminales moviles, redes de
comunicacion), control de los flujos (publicidad, posicionamiento en motores de busqueda),
intermediacion profesional (viajes, seguros, servicios), servicios sectoriales (informacién geografica,
vida urbana, automoévil, domética), etc. Su potencia cientifica, técnica e industrial, asi como su
dinamica econdmica y emprendedora, lo convierten en un actor internacional de primer nivel para la
evolucion global de la sociedad digital.

Con los procedimientos antitrust (en materia de practicas restrictivas de la competencia)
entablados en Europa y en todo el mundo en relacién con Google, ha podido verse hasta qué
punto es dificil aplicar los esquemas tradicionales del derecho a las dinamicas ecosistémicas
de las plataformas.

El Consejo Nacional Digital, al que también se ha acudido, en parte, en relacién con las practicas de
la sociedad Google en el mercado, ha preferido enmarcar estas preocupaciones en
consideraciones aplicables a todas las plataformas. En ellas, el Consejo insta a mejorar la
comprension de los mecanismos econdmicos que han originado su éxito, a esclarecer los
elementos de regulacion que cabe implantar para canalizar su dinamica, de forma que siga estando
al servicio de la innovacién y las libertades, y por fin a mejorar la deteccion de sus abusos.

Es necesario trabajar con Google para garantizar su cumplimiento de los principios de neutralidad y
lealtad. Su estrategia de anticipacién también debe incitarnos a mantener y desarrollar objetivos
ambiciosos, abordando sectores como la realidad aumentada, los objetos conectados, los
vehiculos auténomos, los sistemas de informacion y tratamiento masivo de datos o la inteligencia
artificial.

Estas preocupaciones sustentan el conjunto de las recomendaciones y deben justificar un

enfoque mas global y permanente que vaya mas alla del limitado espectro proporcionado por
el procedimiento antitrust entablado ante la Comision Europea.
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Recomendacion 9 - Considerar que las plataformas desempefian una funcién
prescriptiva que justifica la definicion de requisitos mas exigentes de transparencia e
informacién

e Por consiguiente, asegurarse de que los diferentes mecanismos de clasificacion y
editorializacidén se presentan con total transparencia, en especial los mecanismos
que llevan a excluir de forma especifica determinados contenidos e informaciones
de los espacios de visibilidad, y a dar prioridad a otros.

e Documentar las buenas practicas y definir lineas directrices para los grandes
motores de busqueda que permitan determinar con facilidad si lo presentado
constituye publicidad, una seleccién algoritmica genérica, una adaptacién
personalizada o una preferencia relativa a la oferta de la plataforma anfitriona.

e Garantizar que los socios de los grandes motores de busqueda o actores de
posicionamiento web estan en condiciones de conocer los motivos subyacentes a
una exclusién del listado, o a una pérdida o deterioro de las condiciones de acceso
a una API, asi como de anticipar la aparicion o modificacion de tarifas.

Recomendacion 10 — Comprender mejor los comportamientos de las plataformas
dominantes y las relaciones de fuerza con sus usuarios y socios

e Preservar el caracter equitativo de la relacion con sus clientes garantizando que las
discriminaciones realizadas en el posicionamiento web estan justificadas por
consideraciones legitimas (calidad, personalizacion, etc.) y son verificables por
terceros.

e Aprovechar la experiencia adquirida con las relaciones entre la gran distribucién y
los productores para comprender las lbégicas «entre fuertes y débiles»
caracteristicas de la intermediacion y regular mejor las situaciones de competencia
entre las plataformas y determinados de sus usuarios.

e Anticiparse a la evolucion y adaptacién de los conceptos de «posicion dominante»
o «facilidad esencial» a fin de tener en cuenta las nuevas formas de dominacion en
el acceso de terceros a sus clientes gracias a estrategias de intermediacién, la
constitucion de compartimentos estancos, la creacién de un ecosistema de
referencia para los socios, o incluso la acumulacién de datos y la constitucién de
informacion no duplicable sobre las condiciones del mercado y las preferencias de
los usuarios.

e A medida que los espacios de posicionamiento web comercial vayan adquiriendo
mayor importancia que los «posicionamientos organicos», asegurarse de que estos
mecanismos de seleccion no llevan asociado un aumento prohibitivo de los costes
de acceso a los consumidores repercutido en los precios ni, a la larga, una
reduccion de la calidad y la diversidad de las opciones globales y las condiciones
de informacion.
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Seccion lll - No hay competitividad sin una gran inversion en
competencias y conocimientos

La transformacién digital estd cambiando profundamente la sociedad, y las plataformas
mundiales se estan convirtiendo en importantes fuentes de generacion de riqueza, pero
también de creacion normativa, econémica, social e individual. La expresién «Code is Law»
adquiere aun mayor significacién si tenemos en cuenta que la tendencia actual es la de la
constituciéon de un pufiado de entornos en competencia que tratan de ocupar posiciones
dominantes permanentes mediante la autosuficiencia y el control global de su ecosistema.

Por tanto, para entrar a fondo en la economia de las plataformas, resulta indispensable
poseer y desarrollar competencias y conocimientos en términos de prospectiva,
investigacion, peritaje y asesoramiento, lo que implica saber movilizar equipos
multidisciplinarios (Dictamen n° 2013-3 sobre la fiscalidad del sector digital). Para que los
frutos derivados de estos esfuerzos puedan beneficiar a toda la sociedad, es importante
que vayan acompafnados de una politica ambiciosa de alfabetizaciéon digital de los
ciudadanos y las organizaciones.

Recomendacién 11 — Desarrollar nuestro conocimiento y nuestra comprensiéon de la
dinamica del sector digital para poder defender un enfoque estratégico

e Lanzar un programa de prospectiva e investigacion a largo plazo sobre la
transformacion digital y su impacto en los ambitos econdmicos, sociales y
culturales. Se trata, sobre todo, de poder anticiparse mejor a los problemas
planteados por los sectores en proceso de digitalizacion.

e Emprender actividades de analisis, estrategia y asesoramiento en torno a las
novedades y oportunidades economicas y juridicas al servicio del ecosistema
europeo, con financiacién del Estado o a través de asociaciones publico-privado.

e Promover la realizacibn de peritajes multidisciplinarios sobre los impactos
cognitivos, sociales y humanos del ambito digital, a fin de poder identificar mejor
nodos criticos de evolucién y capacidades de actuacion.

e Lanzar un programa de investigacion especifico sobre la modelizacion y la
regulacién econdémica y juridica de las cadenas complejas y evolutivas de
intermediacion digital, y sobre las formas de creacion y redistribucion del valor en
torno a los datos.

Recomendacién 12 — Poner este conocimiento experto al servicio de la alfabetizacion
digital de los ciudadanos, las empresas y los entes publicos

e Ayudar a las empresas, administraciones y demas organizaciones a incorporarse a
la dinamica de transformacioén digital. Mas concretamente, promover y respaldar
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las iniciativas que permitan a los usuarios aumentar el control de su entorno digital
y definir las condiciones aplicables al acceso por su parte a la informacion.

Informar a los ciudadanos sobre el funcionamiento de las plataformas
introduciendo los principios técnicos en que se basan sus funcionalidades
esenciales en los diferentes referenciales de alfabetizacién digital. Poner a
disposicion del mayor numero de personas posible los conjuntos de herramientas
existentes, a fin de que puedan experimentar con ellas.

Garantizar la organizacién de debates publicos de calidad sobre la funcion de las
plataformas, sus particularidades técnicas y econémicas y sus implicaciones, a fin
de promover la apropiacion de las mismas por parte de los actores de la sociedad
civil.
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Seccion IV - Crear las condiciones necesarias
para el surgimiento de alternativas

En la actualidad, la Unién Europea cuenta con 500 millones de ciudadanos y posee
conocimientos, culturas y competencias diversas sobre las que puede apoyarse para
ocupar una posicion de fuerza industrial en el futuro digital. Para no quedar reducidas a
meras zonas de consumo de soluciones y contenidos digitales, Francia y la Unién Europea
deben consolidar una estrategia que garantice sus valores sociales e individuales al tiempo
que fomenta el desarrollo econémico digital. La soberania, entendida en este caso como la
capacidad de escoger el modelo de desarrollo que debe seguirse en el ambito digital,
requiere dotarse de los medios necesarios para contar con esta libertad de eleccién.

Un enfoque positivo y activo no debe basarse Unicamente en restricciones de
comportamientos frente a los operadores de telecomunicacién o las plataformas. Debe
incorporar también la actuacion de los responsables publicos de la toma de decisiones, de
forma que puedan reunirse las condiciones necesarias para su plena eficacia y sea posible
participar en la economia de las plataformas y restaurar el equilibrio de fuerzas entre
plataformas, Estados y usuarios.

En este sentido, el Consejo opina que el mantenimiento de un espacio digital abierto
requiere la adopcion de un enfoque positivo y activo de la neutralidad, entendida como un
imperativo para el mantenimiento de un entorno propicio a la innovacion y el progreso. Se
trata de prevenir la asfixia del sistema frente a los fendmenos de oligopolizacion de
compafias multinacionales cuyo peso es similar o superior al de un Estado, sin contar no
obstante con el feedback democratico del interés general y la sostenibilidad. El ecosistema
de los actores del sector digital y de su entorno debe seguir siendo cuestionable,
innovador, competitivo y proactivo. Esta empresa resulta tanto mas dificil en cuanto que el
sector evoluciona rapidamente y surgen regularmente nuevos actores dominantes, que
dificultan la adopcién de medidas reguladoras a corto plazo.

Por ello, resulta indispensable dotarse de recursos para ser actores creativos y potentes de
la economia de las plataformas y los ecosistemas de innovacién digital en todos los
sectores de actividad. Nuestras estrategias industriales también deben enriquecer las
dindmicas de creacion, expresion e intercambio en Internet, y estar presentes en la
digitalizacion de todos los sectores de actividad. A nivel mundial, el impacto del sector
digital en general y de las plataformas dominantes en particular se hace sentir en la vida
econdmica y social, pero también en la cultural y privada. Es necesario contar con los
medios necesarios para tener soberania, es decir, capacidades de eleccién y actuacion
para preservar la pluralidad y la diversidad de perspectivas a nivel mundial.

Recomendacion 13 — Promover el modelo de desarrollo de un sector digital abierto

e Velar por el mantenimiento de la diversidad en los ecosistemas de creacién e
innovacion permitiendo el desarrollo de espacios neutros y abiertos. Dar prioridad
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total en estos proyectos al criterio de la creacién de valor para la obtencion de
financiacion (en particular antes de la monetizacién de los servicios).

e Promover la implantacion de nuevas soluciones técnicas y de estandares abiertos.
Aprovechar el potencial de las légicas abiertas para fomentar la innovacion: efectos
de difusion, facilitaciéon de la cooperacion, aumento de la capitalizacion de las
diversas contribuciones, etc.

e Respaldar activamente las iniciativas relativas a la creacién de modelos de negocio
alternativos. Por ejemplo, las soluciones «multiplataforma» que faciliten el uso
simultaneo de servicios competidores complementarios, o las que generen una
diversificacion de las vias de la cadena de valor entre los servicios y sus usuarios, o
el desarrollo de aplicaciones nuevas en la economia social.

e Respaldar activamente las iniciativas de los actores situados mas arriba de la
cadena de valor que tengan como objetivo reconstruir vinculos directos entre las
empresas y sus clientes, sobre todo mediante la constituciéon de plataformas
verticales, a partir de competencias profesionales, en particular en lo que respecta
a los actores procedentes de sectores atomizados. Como complemento de los
enfoques sectoriales, respaldar las iniciativas dirigidas a nivel local que aprovechen
recursos propios de las cuencas econdémicas.

Recomendaciéon 14 — Transponer los valores europeos a nivel internacional para
construir una sociedad digital sostenible

e Asegurar un marco fiscal equitativo a fin de garantizar que todo el mundo
contribuye a los esfuerzos y el desarrollo colectivos (Dictamen del CNNum
n° 2013-3, sobre la fiscalidad del sector digital).

e Garantizar que se respetan los principios europeos y nacionales en los
contratos utilizados entre las plataformas y sus socios aplicando el principio
del estandar de proteccion local mas exigente, por ejemplo asegurandose de
que los ciudadanos de un pais determinado no reciban en las plataformas
internacionales un tratamiento peor que en sus alternativas locales.

e Preservar la pluralidad de opiniones y la diversidad cultural a todos los niveles.

e Llevar la concepcion europea de la neutralidad de Internet a las instancias de
gobernanza internacional y ocupar activamente los espacios en que se
construyen las normas y los protocolos del manana (Dictamen del CNNum
n°2014-1 sobre la seccion digital del proyecto de Asociacion Transatlantica de
Comercio e Inversion).

Consolidar principios directores relativos a los procedimientos de

normalizacion y estandarizacion, a fin de que los futuros estandares
tecnolégicos clave para el sector digital se desarrollen en coherencia con el
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principio de neutralidad de Internet. Anticiparse, en particular, a los efectos
perjudiciales de la capacidad de compra prioritaria por parte de estas
plataformas, en los sectores de la telefonia movil, los objetos conectados, las
ciudades inteligentes, la educacion, la salud, etc.

Abrir el didlogo internacional en torno a la gobernanza del sector digital a la
cuestién de los datos de todo tipo.

Participar activamente en la elaboracion de un marco juridico que respete el
equilibrio entre seguridad colectiva y respeto de las libertades; dar prioridad a
la adopcién de normas de ambito internacional a través de las instancias
internacionales.

Todas estas propuestas de actuacion se formulan con la intencién de que sean
incorporadas a las prioridades futuras de la Comisién Europea, asi como a las
préximas cuestiones que puedan plantearse en el marco de la gobernanza mundial
del sector digital. Corresponde a los actores del ecosistema apropiarse de ellas para
estructurar su respuesta a estos desafios. EI CNNum se mantiene a su disposicion
para prestarles la asistencia que puedan requerir para identificar a las entidades
competentes, detallar sus recomendaciones y activar estos medios de actuacion.
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Fact sheets

The French Digital Council has supplemented its opinion with several suggestions for further
consideration based on its recommendations on net neutrality. These have been incorporated into 3
fact sheets designed to clarify its opinion, but without taking its place. These fact sheets cover the
main conceptual topics that emerged from the group’s work and the consultations.

The fact sheets are part of the French Digital Council’s working methodology based on an open and
educational approach.

Contents:

Introduction

Fact sheet 1 — Legal resources for neutrality

Fact sheet 2 — Fairness and sustainability of the data system
Fact sheet 3 — Positive neutrality: achieving an open Internet
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Introduction

In July 2013, the French Digital Council was asked by the Minister for the Economy and Finance,
the Minister for Industrial Renewal and the Minister Delegate for Innovation, Small and Medium-sized
Enterprises and the Digital Economy to hold consultations about the commitments that Google made
to the European Commission and to further its ongoing investigation into the application of the
principle of net neutrality.

The context for this consultation was the initiation of antitrust proceedings against Google around
the world, and, more particularly, in the United States and Europe, as well as growing concerns about
global intermediation platforms’ compliance with the principles of privacy, taxation and competition.

The issues for governments: enforce net neutrality on such platforms by building a consistent legal
framework, in view of the transversal nature of digital technology; acquire the conceptual and
economic resources to deal with the dynamics in play.

Proposed definition of neutrality

Net neutrality is based on the principle of non-discriminatory handling of information flowing through
infrastructures. It aims to protect innovation, freedom of speech and equal access to all of the
information and services available.

Net neutrality enforcement for platforms must do more than just protect consumers’ well-being. It
must also protect the well-being of citizens by ensuring that the Internet’'s role as a catalyst for
innovation, creation, expression and exchange is not undermined by development strategies that close
it off.

It takes the form of:

- Transparency and equity in collecting, processing and retrieving information

- Non-discrimination between forms of expression and shared content

- Non monopolisation of Information production means

- Non-discrimination in the economic terms for access to platforms

- Non-discrimination in the technical compatibility or interoperability requirements with
platforms
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Legal resources for neutrality

Free competition has given rise to many historic standards. As the digital economy develops, these
standards are mainly expressed in competition law, business law, consumer law and data law. After
consulting with the stakeholders, the Council recommends using these resources and the existing
regulatory tools. But it also recommends adapting the framework and the procedures to the specific
dynamics of digital technology and to the new legal area of Internet platforms.

a) Distinguish between economic rents from innovation and those that
are unmerited

The major platforms raise the usual concerns in competition economics: abuse of a dominant market
position, predatory behaviour, vertical restraint of trade, etc.

These concerns are more acute in the ecosystem of such platforms, where they are exacerbated
by a swift and tendency toward the formation of oligopolies, in view of the network effects that are
inherent in a social phenomenon.

This contrasts with the slower pace of existing supervisory tools, particularly in the case of after-
the-fact supervision. The Internet's constant and rapid changes compound this slow pace with the
structural difficulty of anticipating the formation of dominant market positions and the future trends in
ecosystems. Before a player reaches critical mass, there is not much to monitor, but once a player
does, it is often too late. It is very hard to analyse market dominance, since, in principle, the

competition is “just a click away”z.

By crowdsourcing their value creation, the platforms base the strength of their business model
on the crowd. Even though users do not pay to use the platform services directly, they make a direct
contribution to the platforms’ value through their attention, their contributions of various content and
the information they provide about themselves.

Regulators must not overlook the impact of these new value creation models. The doctrine used
to manage market dominance will have to change to cope with these specific developments and to be
able to distinguish economic rents that reward innovation from those that are unmerited.

2 This refers to the absence of insurmountable obstacles to prevent users from switching providers, or “churn”.
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Suggestions for further consideration

e Adapting the notion of dominant market position to use more than just the market share
criterion in order to consider more generally the power to squeeze other players out of a
market or to undermine innovation through control of key resources, critical access points,
visibility, information, etc. The conceptual tools underpinning regulation will also need to
consider the fact that, nowadays, a platform sometimes constitutes a market in itself. Some
OECD experts recommend deeming that a digital economy company is dominant if no
competitor has challenged its leadership in five years and it is profitable3.

e Adapting the concept of “essential facility” * to the age of digital technology and
network effects. An economic rent is legitimate if a dominant market position is won by merit.
This is why innovative efforts should be encouraged. This is the argument for protecting such
rents with intellectual property law, but it is also the argument for competition policies that
involve restrictions on such protection at times. For this purpose, the theory of essential
facilities is a good tool since it ensures equitable access to the resources owned by a player, if
these resources are essential for entry to a market. But this concept has always been difficult
to apply to resources that are not actual “infrastructures’.

e Clarifying compliance requirements for indirect payment models with regard to
competition rules: by considering subsidised free services and how platforms’ business
models based on two-sided markets work. The Council’s consultations have shown that the
main issue is not the opposition between models with free services and those with paid
services. The real problem is to be able to detect harmful pricing practices, when there are no
price signals to analyse, and to be able to present the economic terms of the relationship
between platforms and their users with more transparency (see Fact sheet 2 — Fairness and
sustainability of the data system).

e Acquiring measurement, testing and analysis skills to facilitate the definition, detection and
substantiation of abuses, as well as the relevant investigation and handling of cases
(commitments, rights of action, etc.)

e Making all forms of discrimination against partners and users unlawful, if it is not justified
by the need to protect rights, ensure service quality or for other legitimate business reasons.
Some of those consulted noted that it seems hard to ensure that a platform will not favour its
own content’, unless hosting and publishing functions are segregated. These observers
feel that this is the only way to ensure users’ freedom of choice and orderly competition in the
long term.

® OECD Report, “The Digital Economy”, 2012.

* The notion of essential facility encompasses all hardware and software owned by a dominant company that cannot be easily
reproduced and where access is essential for third parties to conduct their business on the market.

® For example, a general-purpose search engine or an app store that favours its own services or content.
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e Upholding the principle of equal access for partners that have become competitors of
essential platforms. This principle could be applied specifically to the availability of space and
preferential listing services, as well as the economic terms for access.

b) Using trade law to overcome the limitations of competition rules

Unlike competition rules, commercial law is used to settle disputes between businesses and cases are
heard in courts. With regard to platforms, trade rules do not rely on restrictive definitions of markets,
proof of a dominant market position and the effect of anti-competitive behaviour on the market.
Instead, they focus on the nature of the relationships between companies.

Lawmakers could consider relying on trade law and the body of rules dealing with “restrictive trade
practices”e, which are more elastic and could be adapted to the dynamics of platforms.

Suggestions for further consideration

e Clarifying minimum business ethics rules for dealings between platforms and their
partners. The rules for exchanging information and data, listings, access to APIs and pricing
should be specified. The participants in the French Digital Council’s consultation expressed
the need to make lists of lawful and unlawful clauses available to stakeholders.

e Identifying, promoting and disseminating best practices with the help of stakeholders,
by making the practices binding where appropriate. Best practices could be updated
periodically to incorporate significant changes. To regulate the use of exclusive contracts, the
European Commission has provided guidelines that illustrate how the principles apply to
individual cases’.

e Creating a European network of entities responsible for investigating trade practices
(like the French Commission d’examen des pratiques commerciales) with powers to
subpoena market information equivalent to the powers of electronic communications and
postal regulatory authorities.

c) Optimising use of consumer protection tools

Consumer law includes a wide range of tools designed to protect consumers against abuses arising
from a lopsided balance of power vis-a-vis businesses in terms of information and economic
resources. This law should be adapted to the specific workings of digital environments.

% French law includes a set of rules on “restrictive trade practices”, in Part IV of Book IV of the Commercial Code, as well as laws
on unfair competition, based primarily on ordinary civil liability law. These two sets of laws are sometimes called “minor
competition law,” as opposed to “major competition law,” which focuses on the effects of practices on the market. See the
description on Wikipedia: http://fr.wikipedia.org/wiki/Droit_de la_concurrence

” See Regulation 330/2010 of the European Commission and the related guidelines on requirements for vertical agreements to
qualify for the block exemption.
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Suggestions for further consideration

e Drafting terms of use that are understandable and visible: for example, with an effort to
standardise the terms that are common to most services. At the very least, it would be helpful
to work with industry professionals to draft best practices on information design and access
to rights in dealings between users and platforms with the aim of improving user friendliness.

e Improving the class action system to make it more effective in the digital environment:
the “Hamon” consumer act, which was adopted on 13 February 2014, gives France a new
class action procedure. By uniting scattered interests, it aims to improve the balance of
power in favour of consumers’ exercise of their rights. But the Act is solely intended to
provide monetary compensation for damages and only approved national consumer
associations can bring suits before the courts. In this, it falls short of the European objective,
which called for a scope of application that goes beyond competition and consumption to
deal with personal data protection.

e Clarifying the principles on governing law clauses that assign jurisdiction to foreign
courts for disputes between platforms and users, whether or not the users are deemed to
be consumers. More generally, the consultation has shown that there is an urgent need for
clarification of how international private law applies to the business of digital platforms.

d) Observing and highlighting best practices

The speed and unpredictability of changes in platforms’ ecosystems make it difficult to apply
normative rules and regulatory instruments. The drafting of best practices is an effective vector for a
flexible legal framework that involves the players governed by it.

Suggestions for further consideration

e Establishing best practice and platform neutrality observation and rating networks, that
could focus on the sustainability of platforms’ practices with regard to partners (developers,
publishers, customers, users, etc.) and their fairness to web users. For example, these
networks could rate:

- constancy of APl access conditions;

- constancy, clarity and fairness of terms of service, particularly with regard to personal
data;

- portability and interoperability of the users’ digital goods on a platform, or barriers erected
to its removal;

- disclosure of bias in ranking mechanisms;

- compliance of the platform’s own services to its relevance criteria for ranking results.

e The observation networks could also be made responsible for analysing specific
intermediation risks for different sectors, with due consideration of overall digital
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trends, such as the move toward connected objects in the future. In the longer term, we need
to determine whether business dealings between platforms and users are a zero-sum game
or, if they are not, who stands to gain.

These tasks could be “crowdsourced”, relying on contributions from wide networks of

observers to identify the best rating criteria and to highlight best practices. Many such
initiatives are emerging. They should be highlighted and united.
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In the United States, the FTC dropped its “silo” approach
in the exercise of its supervision of mergers and business concentrations
by reminding Facebook of its privacy obligations

When Facebook acquired Whatsapp, the Federal Trade Commission took the opportunity to remind
Facebook of its commitments regarding personal data management. This was an important step in
view of the possibilities opened up by combining the data from both networks (Whatsapp recently
announced that it had more than 500 million users). As part of its action, the FTC sent a letter® to both
companies pointing out that any violation of the user consent rules would be severely punished. The
FTC restated the requirements imposed on Facebook since 2012, including the obligation to conduct
audits for 20 yearsg.

>> The FTC, which is the American trade watchdog, had no compunction about taking a
position on the measures regulating exchanges of personal data between Whatsapp and
Facebook. This stems from a holistic approach to the issues involved and seems to be
particularly suitable in a context where the dividing line between personal and commercial data
is porous.

The FTC sets specific disclosure requirements for search engines

In June 2013, the FTC published an update of its 2002 Search Engine Ad Disclosure Guidelines after
observing a decline in compliance over time with regard to provisions that enable users to distinguish
clearly between search results and commercial links. It cites a survey showing that nearly half of
American users did not notice commercial links presented in the search results.

>> The FTC guidelines set out detailed requirements regarding visual signs, labels or other
techniques to prevent users from confusing commercial links with search results.

® See: http://www.ftc.gov/public-statements/2014/04/letter-jessica-I-rich-director-federal-trade-commission-bureau-consumer

o Following privacy complaints, the FCC started an investigation at the end of 2009. It reached an agreement with the social
network, under which Facebook will be subject to independent audits for a period of 20 years to ensure that it complies with the
terms of the agreement. Facebook is liable to a fine of 16,000 dollars for each infraction found.
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“Terms of Service: Didn’t Read” (ToS:DR) raises user awareness of terms of service
ToS:DR is one of many initiatives intended to overcome the excessive length and dense legalese of
most web services’ ToS agreements.
>> It provides summaries of the agreements and assigns grades from A to E for their respect for
individual rights. It is available as a plug-in for web browsers.

See: www.tosdr.org
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Fairness and sustainability of the data system

A new data system — Data volumes are increasing. They are digitised, processed, stored,
exchanged, aggregated and transformed. They are commercial and non-commercial assets that give
rise to new value chains. The mass of data is aggregated in a global system that encompasses a large
number of players and techniques for collecting, enhancing and distributing information. The extent of
the “big data” phenomenon is still unknown, but we need to establish the principles for regulating
this new economic and social continent of wealth and value creation.

a) The engineering of consent must lie at the heart of regulation

Information retrieval procedures must be fair. This approach11 considers platforms in their capacity
as advisers'% a platform is unfair when its own interest is not aligned with that of its users'.

Fairness validates the user's consent by “Utilities” or “Publishers”: two approaches

ensuring informed  consent.  Consequently, to avoid

disclosure to users about how their data is used - ¢ net T I s a1

should be drafted so that it is readily ecent net neutrality debate tends to be
) polarised around two incomplete approaches.

understandable by any reasonably informed The first approaches platforms as essential

person. Fairness also requires that the relevance  ‘“utilities” that need to be regulated to prevent

criteria and governing principles of algorithms be  Pias in their listings. The second approaches
9 gp P 9 platforms as publishers. The first option is hard

explained to users as part of a digital literacy effort. to apply in algorithmic listing systems, which are
biased by n130ture, since it is hard to conceive of
The way algorithms, APIs and data systems work @ ‘neutral”™ information product. The other
should be explained in user-friendly terms of option runs into the problem of infringing the
i P . y publisher’s freedom to make editorial choices.
service and fact sheets. But informed user consent  Therefore, the host-publisher distinction may
will require more operational means of ensuring the ~ seem obsolete in the case of major platforms,
users’ freedom of choice in all of their dealings with ~ Which often combine both notions.

platforms.

'% A listing of search results with no ranking would be of little value.

" This interpretation is based on the work of theorists, such a James Grimmelmann (“Speech Engines”), University of Maryland,
7 April 2013.

"2 This approach is distinct from a critique of the different forms of customising search results or suggesting content and offers.
When done in the user’s interest, they are one of the main sources of value added on the web.

'3 This is the case when the algorithm does not live up to its promise. For example, if a search engine deliberately alters its
algorithm to the detriment of a player, as in the case of suggestions presented as suited to the user’s inferred preferences, when
the platform is actually promoting stock that needs to be cleared out rather than goods that are most suited to the user’s
affinities.
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Suggestions for further consideration

e Building privacy protection by design throughout data systems: “the fairness principle
must be apparent in the lines of code”. This commitment must be visible. For example, the
concept of privacy by design14 is a requirement for the implementation of certain privacy
rules, as in the case of the “right to be forgotten”, which must be planned for before a service
is designed in order to be effective.

e Giving users the possibility to express and renew their consent periodically. Certain
players are required to retain data for specified periods, but it is difficult to conceive that users
give their consent once and for all for every service. This recommendation could be
implemented as a right to have all data held by the platform deleted periodically, based on the
average useful life of data. The user could also have a say about who receives the data and
how it is used.

e Banning practices that make the use of a service subject to any form of data collection
when it is not necessary for the proper operation of the service. This ban could be
backed up by highlighting the procedures that web users can use to give their consent for
different services, purposes and recipients of the data collected.

Google, https and opportunism in respect for privacy

When a web user clicks on a link in a web browser to go from a page on site A to site B, site B receives
the URL of the page on site A. When the referrer is a search engine, traffic analysis tools (such as Google
Analytics) collect the search terms entered by the web user.

This referrer information is very useful for the webmaster of site B, who can identify the exact pages that
visitors come from and the key words that generate traffic. For some time now, however, Google has
started to require all of its users to use its secure search (https). The result is that webmasters are
prevented from receiving referrer information. Google’s main argument is that disclosing the search terms
could infringe privacy since they could contain personal data.

Given that it protects privacy, Google’s position is hard to challenge. And yet, Google does disclose this
information, if webmasters buy advertising through Google AdWords campaigns. Some contributors
slammed this newfound concern for protecting privacy as opportunistic, claiming that the protection takes
second place to business interests.

b) The digital literacy of citizens, private-sector and public-sector players
is a pre-requisite for a balance of power.

A digital literacy effort is required to enable individuals and civil society to participate in debates and
decision-making concerning the information society. This effort will establish a balance of power

" Considering and complying with privacy principles starting in the product and service design stage and up until the end of the
life cycle of the technology concerned.
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between citizens, public-sector players and private-sector players. The relevant debates must be
accessible if digital citizenship is to emerge.

Suggestions for further consideration

e Raising the awareness of consumers, users and citizens with regard to the platforms’
different operating principles and their business, legal and technical policies, along with the
implications and opportunities for the public. Much of the awareness-raising could be
accomplished by relying on NGOs and helping them observe the platforms’ behaviour.

e Enhancing digital literacy in business: pointing out to players relying on intermediaries the
importance of regaining control of their access to end users and their supply of market
information. Greater overall awareness of the importance of maintaining their digital
independence is necessary to avoid outsourcing all of the digital skills that have become
critical for the survival of their business (SEO, e-crm, etc.). When possible, business should
have partnerships with several intermediaries, instead of just one major one, to reach their
digital markets.

c) Laying foundations for equitable sharing of the value of data
The role of data as input in the platform business needs to be discussed further.

e Because data shapes the intermediation markets of today and it will fuel the rest of the
economy tomorrow. We now know that data represents a major economic stake', since the use
of data underpins the business models of the different platforms. Many observers think that data
holds considerable potential to improve how society observes itself and how public policy is
made.

e But also because information is power. This fact was proven long before digital technology
came along, but the massive increase in collection, processing and storage capacities has
exacerbated worries about the concentration of information and the related means of production.

These are major issues surrounded by great uncertainty: are “economic” data rules possible and
compatible with the protection of fundamental freedoms? Is the economic classification of data a
political matter? Can any criteria be applied now and which process could be consistent with the
democratic imperatives ? These questions are inextricably linked to the broader issue of adapting
governance and regulation to the speed of digital technology change and its transversal scope. There
are currently two concerns:

e Asymmetric power relationships between platforms and users. Today, the problems lie not
only in abusive data collection, storage and use, particularly when data moves across borders,

'® The total value of European consumers personal data in 2011 was estimated at EUR 315 billion. In 2020, Big Data in the
European Union should become a market worth 1,000 billion dollars (Source: Report by Boston Consulting Group:
http://www.libertyglobal.com/PDF/public-policy/The-Value-of-Our-Digital-Identity.pdf).

29



but also in cases where a platform has much more information about its users than the users
have themselves.

e Asymmetric power relationships between platforms and their partners. Some partners have
trouble securing their business models when they are required to hand over collection of the
information that they produce to the host in order to gain access to a platform. There are many
data sharing initiatives, but a platform host can cut off access to the most valuable data at any
time, if it wishes to develop and provide services that are similar to its partners’ services, for
example. In this case, the platform can also use the information that its partners produce to
identify the best innovations, giving it a major competitive advantage. When a platform is an
intermediary between an application publisher and a web user, it could, for example, compile a
database of potentially interested customers, their profiles and feedback on their preferences
(dropped services, uninstalled apps, use times, key words, etc.).

Suggestions for further consideration

e Ruling out the option for data ownership — in principle, information cannot be owned, in
contrast to the means of producing it or enhancing it may be. Recognising individuals’ ownership
of their personal data is often put forward as a means of striking a balance of power between
individuals and the data-collecting entities. The Council urges rejection of this option:

o Because it makes it the responsibility of the individual to manage and protect their data,
reinforces individualism and ignores the power relationship between consumers and
businesses.

o It would generate only minor income for users and would create a market for digital data
protection management, hence rising up the cost of it.

o It would lead to greater inequality between citizens with the capacity to manage, protect
and profit from their data and those who do not have the literacy, time, money or
resources to do so and leave these functions to the market.

e Instead, users’ rights should be guaranteed by default to reduce the asymmetry of the
power relationship between users and platforms — including a right to understand the legal and
economic terms of transactions with the platform: knowing what data is being collected, the right to
correct information and to benefit from it as well. On the other hand, certain data uses could be
secured for platforms, such as management of data needed to improve customer relationships and
sharing data with third parties for the sole purpose of improving efficiency, provided the data is
depersonalised and is not sold or rented.

m Data transferability, with full restitution of data to users in open and machine-readable
formats, without requiring payment for “premium” options. Ideally, a “delta” function could offer
retrieval of only the data added or changed over a specified period. This approach could be
expanded to more than just personal data to prevent lock-in effects. It could encompass items
(co)created by the user through a substantial investment of time and money, such as playlists,
favourites, search history, e-mails and contacts.
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m Development of a critical mass of suitable tools for appropriating, monitoring,
supervising and managing data. Several initiatives aim to provide users with a dashboard
showing the services using their data. These initiatives should be highlighted and efforts
should be made to support their dissemination and their improvement. Such initiatives include:

e Tools enabling users to manage their own service space, with the option of
choosing its location.

e Systems enabling users to manage their information and applications from a
personal environment'®.

e Clarifying the principles governing techniques for mass data extraction from third parties by
platforms". The stakeholders consulted evoked drafting requirements for minimum reciprocity
between players. These requirements should incorporate such practices into the competition rules
concerning monopolies over information required for entering or doing business on a market.

e Anticipating systemic risks stemming from information monopolies, particularly in
healthcare, security and education.

d) Defining information commons in the digital era

The sustainability of the data system requires tools to ensure that power and the value created are
shared equitably. This also means maintaining balanced flows between the spheres of free resources
distributed over the Internet and exclusive resources. The success of non-commercial sites is
important for citizens’ access to knowledge, but it is also important for commercial operators, since the
resources of these sites can be tapped by anyone.

'8 See, for example: Cozy cloud, a tool that enables users to take back control of their data - https://www.cozycloud.cc/

' Web crawling and web scraping are automated techniques for exploring and indexing the web. They extract content from sites
using scripts or programs in order to transform this content for reuse in different contexts, such as rankings. For a description
see: http://fr.wikipedia.org/wiki/Web_scraping and http:/fr.wikipedia.org/wiki/Robot_d%27indexation.
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Suggestions for further consideration

e Transposing the European Directive on reuse of public sector information, especially the
ban on certain exclusive arrangements for the reuse of public sector information:

Restricting areas where open data is the exception;
An effort for comprehensive pooling of resources and funds, particularly for digitising
and depersonalising data;

e Encouraging the use of open licenses'® and compiling a clear-cut list of the types of
data covered by more restrictive licenses;

e Introducing price supervision.

e Defining categories of data that cannot become exclusive:

Public sector data;

Data that persons have voluntarily made public or covered by open licenses;

Data provided by businesses to promote ecosystems;

All of the information that constitutes a basis for individuals’ participation in society.

e Addressing the development of management procedures for information resources that
are jointly owned by the public sector, the private sector and the public at large.

e Promoting partnerships between platforms, universities, communities, etc. to share
information that may affect the general interest: improving life in our communities, public
policies, public service quality, etc. in healthcare, education, security, energy, culture, etc.

'8 Like the Creative Commons license, the Open Database licence (ODbL) is used for open data. It enables anyone to make
public, commercial or non-commercial use of databases as long as they hold a licence for the database and, possibly, for
changes to the database, and they mention the licence explicitly if such changes lead to creations. The ODbL is a free licence
as defined by the Free Software Foundation.
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Google tools
for an equitable data system

In some ways, Google is an example, providing users with easily understandable tools for using its
services:

e TakeOut” is a platform created by the Google Data Liberation Front that enables users to
download their data in open formats from certain Google services (Google+, Google Drive,
Google Reader, YouTube, etc.)

>> This initiative facilitates the movement of users’ data inside and outside Google’s
services.

Page Rank: Google launched a site?® in 2013 that uses animated graphics to explain how its
algorithm works

>> Without denying the stakeholders’ criticism of the opaque ranking criteria, this
initiative helps demystify the algorithm for users making searches.

e Targeted advertising: Google lets its users deactivate the display of advertisements based on

their social and demographic categories and their centres of interest (for example, “car
enthusiast” or “inferred age: 18-34").

>> Google maintains that it does not use data about visits in this case to facilitate the
creation of social and demographic categories or centres of interest. On the other hand,
users cannot deactivate the display of advertisements on the basis of their previous dealings
with advertisers, meaning visits to their websites.

Privacy Icons
Clarifying the terms of transactions with the platform

The Privacy Icons initiative emerged from a Mozilla workshop that brought together many on-line
privacy experts. Privacy Icons use the same visual model as Creative Commons, suggesting that
publishers add small icons to their websites to make it easier to understand their privacy charter. The
initiative proposes several icons with the aim of giving users an immediate understanding of how the
site uses personal data.

[)—aD B;A

Your data is never given Site gives your data to Data is given to law Data may be given to law
to advertisers. advertisers. enforcement only when enforcement even when
legal process is followed. legal process is not
followed.

>> The aim of such initiatives is greater digital literacy. They clarify the terms of the transaction
with the platform and are simple to use.

° https://www.google.com/settings/takeout
2 hitps://www.google.com/insidesearch/howsearchworks/thestory/
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Personal Information Management System (PIMS) initiatives
Enhancing users’ control of their data

As the number of services and applications increases, users are providing their data to a large number
of commercial systems based on a “silo” approach.

Users and partners of major platforms are sometimes held hostage by conflicts between APIs from
competing environments: Android-Chrome-Google-Gmail-etc. vs. |0S-Safari-ltunes, etc. vs. Office-
skydrive-etc.

Users do not have complete control over the use made of their data, nor do they benefit from this use in
their dealings with businesses. Web users cannot carry out a search to find all of the information about
them in the different systems and they cannot create a list of websites holding sensitive data about
them, such as their banking information. Nor can users synchronise their information across the
different “silos". The situation worsens as the number of information sources increases and personal
data is scattered across the Internet.

Delegating management of all of this information to a single company, such as Apple or Google, would
greatly simplify the users' lives, but it would carry a heavy toll in terms of freedom. To remedy this
problem, PIMS initiatives let users take back control of their data. They use services hosted on servers
that are managed on behalf of users, rather than services hosted on the major platforms' servers. A
basic PIMS monitors the data used on a platform and how they are managed.

>> Since the platform no longer has a say in who has access to the users' data, users know
which service has access to which data and they can choose to move their data from one
service to another, or to stop certain applications from gaining access to their data. This type of
service does not promise to provide a vault to protect data, but to help give users control over
their information and let them make appropriate use of it.
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Making search logs common property
To make dominant positions in the online search market open to challenges

In a paper for Tilburg University, Cédric Argenton and Jens Prifer” propose a new form of regulation:
making search logs (data on previous searches) common property. In view of the general features of
the search market, especially the low switching cost for users®, it is by no means clear that business
concentration undermines innovation. And yet, the authors point out that the perceived quality of a
search engine depends greatly on the data from its search logs. This is proprietary data that the search
engine uses to refine its search results (sites visited, etc.), which enhances the users’ perception of the
quality and relevance of these results. In turn, greater search quality gives rise to an increase in the
number of searches, enabling the company to accumulate even more search logs. This causal link
underpins a natural trend towards monopolisation of the online search market and increases the
market's economic and social importance. Since Google is the search engine that managed from the
outset to capitalise on these externalities, it is not surprising that it now holds a dominant market
position, with market tipping accounting for much of this success.

>> Making search logs common property implies establishing an information system for
exchanging the data directly between search engines or through a hub, for free or for a price.
For the purposes of sustainability, making search logs common property could also open
dominant market positions up to challenges, by letting competitors catch up to the leaders and
by stimulating innovation.

However, there are criticisms and questions regarding this position:

e Search logs are business assets and constitute a major advantage for the company that owns
them, which means that making them common property is contrary to freedom of enterprise.

e Since these assets are crowdsourced, their value must be shared with the crowd and action is
needed to cope with the heightened risk of collusion between players.

e Such an arrangement could be made by means of interoperability requirements to ensure that
the network effect works to the benefit of other platforms and that the users’ switching cost is
not prohibitive, especially in the case of platforms with APls.

e Further discussion of content status is needed: should information producers be paid? Is there
a need to ensure that they are properly compensated, especially in the case of non-
professionals?

' See the paper by Cédric Argenton and Jens Priifer, “Search Engine Competition With Network Externalities,” available from:
http://ideas.repec.org/p/dgr/kubtil/2011024.html
2 The ease of switching from Google to Bing, for example.
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Positive neutrality — achieving an open Internet

The growing success of platforms has contributed to the development of the digital economy and,
through it, the general economy, services, innovation and trade. The growth of new services with great
social value optimises dealings between customers and vendors and gives rise to new value chains
and businesses. Platforms promote innovation directly or by using their economic rents to finance or
acquire innovative companies.

Is competition really just a click away?

Conventional wisdom states that the competition is “just a click away” on the Web. Users’ switching
costs in terms of time, money and effort are supposed to be low, which makes it easy for users to switch
to an alternative supplier if they are dissatisfied with a service. But the specific growth dynamics of
platforms mean that this conventional wisdom needs to be reconsidered: up to a certain market
penetration rate or "tipping point”, a service is fragile and vulnerable to opposing forces, such as a lack
of interest in the service or exorbitant market entry costs. Once a platform reaches the market tipping
point, the dynamics make its success overwhelming, creating barriers to entry for competitors through a
critical mass of data, learning algorithms, attraction for advertisers and contributors, etc. The barriers to
the emergence of alternatives are even higher if the service benefits from network effects and reaches
critical mass®°.

Some observers hypothesise that there is a “natural” tendency for monopolies to emerge that
may or may not be irreversible. Others predict a lasting oligopoly will be established since only a
handful of players are capable of deploying the resources required to control their entire value chain and
all of the channels of access to their users, ranging from services and content to devices and connected
objects, and including operating systems, browsers and search result rankings.

>> Either way, there is the risk of being held hostage by a single solution or the battle between
competing platforms. Ultimately, the concern is that quality and diversity will suffer, innovation
will be hindered and fewer channels for expression will be available.

% For example, the cost users incur for switching from Facebook to Google+ depends on how difficult it is to convince their
contacts to switch too. In a similar vein, users are less likely to switch from iTunes to Google Play if they have already invested
time and money in compiling their playlists.
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a) Special responsibilities for players that have become indispensable for
their ecosystem

When a major platform succeeds in becoming the centre of an ecosystem by making itself
indispensable, it may control the access parameters that decide the survival of other players. In
this case, the need to create value may predominate and the platform may be tempted to use its
power to obtain a larger share of the value chain.

For the players concerned, such as publishers, advertisers or developers, this may mean harsher
terms for access to the environment created by the platform. This environment provides the
prominence, information and technical resources that enable them to do business. Harsher access
terms may mean more restrictive contracts, larger shares of profits for the platforms and, ultimately, a
reduction of the players’ capacity to grow and innovate. Their dependence on the major platforms is
accentuated when the latter have aggressive acquisition policies to aggregate innovative services,
maintain their lead and increase their market shares, which sometimes has the effect (or the aim) of
nipping disruption in the bud.

Under these circumstances, it is only fair that platforms should bear extra responsibilities
when they become indispensable.

Suggestions for further consideration

Technical compatibility and interoperability are another way of addressing neutrality: the Web
works and prospers because of the interoperability24 of its transport protocols and communication
languages, syntax, coding, etc. For services, interoperability based on open formats gives users more
freedom of choice. There is a tendency to believe that the less interoperable the formats are, the more
likely the platform is to generate income. However, compatibility increases network effects, benefiting
both consumers and companies, which acquire broader markets through greater interoperability. This
is why some platforms have made open systems a pillar of their business models, publishing some of
their technical specifications as open source and allowing third parties to publish, sell and innovate in
their ecosystems.

On the other hand, once a platform has a dominant market position, it may be in its interest to
restrict its interoperability to secure the market shares it has won. One of the arguments put
forward is that compatibility with other services could hinder the platform’s own innovation. In such
cases, the dominant platform may decide to restrict the types of content it will accept, tighten up its
standards or increase its prices.

i Interoperability is the capacity of a product or a system, which has fully known interfaces, to operate with other existing or
future products and systems, without access or implementation restrictions. Standardisation is often an aspect of interoperability.
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In the digital economy, as elsewhere, such developments are business as usual under freedom
of enterprise. The problem when dealing with platforms lies more in the inadequacy of
conventional safeguards for protecting users and innovation when a switch from an open
format to a closed format occurs. More specifically:

o Establishing guidelines for equitable use of open source — A platform’s power lies in its
capacity to unite an ecosystem of users, developers, etc. to provide information, content and
innovation for the platform. When Apple opens some of its APIs to third-party developers or
when Google makes its map collection available free of charge to businesses, they are
counting on benefiting from positive externalities, by building ecosystems that many players
rely on. In such cases, it is important that these externalities are not turned against the
contributors to lock them in. The creative and expansive power of open business approaches
must not become instruments for players whose strategy is to close off their platforms once
they have become indispensable. Ways of preventing this to be considered include:

o Disclosing compatibility and interoperability requirements in the terms of service
using easily understood and clear labelling: which other services and environments
are the platform's services compatible or not compatible with? Under what conditions?
Why are they not compatible (security, quality, cost, corporate strategy, etc.)? The
objective is to ensure that platforms do not use their power to impose technical
specifications and standards®® on third parties (application developers and device
manufacturers) with the aim of heading off future innovations.

o Removing barriers to cross-platform solutions for mass-market services, if such
solutions do not entail extra costs for the dominant platform.

o Incorporating these criteria into the assessment of a platform’s neutrality (see Fact
sheet 1 on establishing best practice and platform neutrality observation and rating
networks).

Twitter locks out developers
after relying on them for its business growth

By opening up its API, Twitter, like many other players, enabled many services and applications to
emerge. Since Twitter could not ensure its presence on all platforms (especially mobile platforms) on
its own, crowdsourcing innovation was a simple way of boosting its growth.

But, like many services before®®, Twitter has imposed more and more restrictive rules on developers
in its ecosystem, such as requiring compliance with strict message display rules, imposing a cap of
100,000 users and requiring the most popular applications to consult with Twitter before making any
changes. This closed strategy increases the developers' dependence on Twitter and makes it harder
for them to foresee the future of their business.

» Specifications, best practice guides, updates, compliance requirements, etc.
% Twitter is not the first company to impose its requirements on developers using its API. Facebook regularly imposes rules that
are sometimes detrimental for third-party developers.
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e Advocating European and international open standards policies to support major
standardisation projects, especially for the Internet of Things, to make possible horizontal
surveillance of practices by communities of observers.

Android moves certain applications to closed APIs
and retaliates to prevent the deployment of Android OS “forks"

The “forks” battle: Google is putting pressure on some Asian manufacturers to prevent the
dissemination of Android forks derived from the Google OS by refusing to supply updates and
threatening to deny the devices access to Google Play Store, as well as threatening industrial
property lawsuits.

Native applications - Google is also making device manufacturers’ access to its Android OS
subject to incorporation of some of its native applications, like Maps.

Android “abandonwares” developed as part of the Android Open Source Project (AOSP) is often
mentioned as a cause for concern. Google is said to be moving the most up-to-date data for certain
applications to closed APIs, leaving open access only to previous technical specifications, which are
less convenient to use. Some observers see this as a barrier to innovation by new entrants, since
major players, such as Amazon, have the means to recreate APIs to be compatible with their
solutions in the Google environment, whereas smaller players may be unable to do so.

e Dissociating operating systems from devices: when users buy a computer, they can
choose the operating system, the browser and the other services they want to use. This
makes it hard to argue that they should not have the same freedom for mobile devices. The
objective is not to require manufacturers to produce devices with each type of OS, but to allow
users to remove the OS and its native applications from a device without the threat of
retaliation.

e The transferability of mobile applications: if a user owns a large number of applications,
the fact that they cannot be used in a new environment may be a deterrent to switching.

e Ensuring greater disclosure regarding platforms' treatment of other stakeholders — The
Council’'s work has shown the need to introduce minimum notice periods, or even mediation
arrangements, for the removal of applications and services or major changes in access to
APIs that are not responses to detrimental behaviour.

The major platforms’ businesses overlap as a result of vertical integration and diversification.
Users become a rare and hotly disputed resource for ensuring the equilibrium of their
business. When a handful of competitors share a market, there is a risk that they will collude
on key standards to control the market. Under these circumstances, the issue for lawmakers is
not so much to protect competitors, but to focus on how the platform deals with advertisers,
web users, developers, etc. so as to prevent hegemonic practices with regard to pricing,
access, availability of tools, etc., especially when they contribute to the creation of the
platform’s value and/or bear some of the participation costs.

e Ensuring greater disclosure of major platforms' acquisitions to prevent the harmful
effects of pre-emption of market resources. Enhanced disclosure requirements for major
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players could be considered to foresee not only the market share that they are about to
acquire, but also the consequences with regard to personal data (and the possibilities for
aggregating data), or the acquisition of patents to pre-empt the market. Special attention could
be paid to transfers of exclusive rights that lead to lock on markets, control of bottlenecks,
acquisition of cross-platform solutions or entry into markets in competition with the platform’s
customers.

e Ensuring closer collaboration between competition authorities, patent offices and
standardisation organisations to head off and fight patent trolls?’. Competition authorities
rarely reject mergers and acquisitions leading to business concentration, but they do have the
power to extract commitments called "preventive remedies" regarding companies' behaviour
or structure. Closer cooperation between these different entities could help identify appropriate
remedies for the digital economy and improve supervision of acquisitions by dominant
platforms.

b) Active policies to support choice and alternatives

The Internet’s primary value lies in its role as a vector for choice and creativity, its capacity to
overcome the barriers between producers and consumers, and between professionals and non-
professionals. It is in everybody's interest that the Internet remains a writable and modifiable medium
for contributions. To achieve this, France and Europe will have to implement an active open Internet
policy, ensuring not only that the law upholds net neutrality, that the dominant players do not smother
innovation and that the data system is deployed fairly (Factsheets 1 and 2), but also that the law
promotes the creation of a dynamic digital ecosystem.

Conventional regulation is still needed, particularly to ensure that dominant players’ positions remain
open to challenges, which is the only way to prevent abuse. However, neutrality must not be defined in
solely negative terms, nor must it be specified in legal terms only, especially since the effectiveness of
rules will always be a problem on digital markets.

The Council’s consultations made one thing clear: it is not governments’ job to decree the birth of
Europe’s next digital champion and it will not succeed in doing so by trying to duplicate existing
platforms. Its job is to create an environment that favours alternatives.

A patent troll is usually a company or individual in the business of using licensing and patent disputes for profit. The main
feature of patent trolls is that they do not produce any goods or services. Their business model is akin to blackmail. Patent trolls
acquire one or more patents, but not for their own use. They then seek to sell operating licenses to companies producing goods
and services under threat of lawsuits for infringement of their patents.
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Suggestions for further consideration

e Supporting initiatives for business models that are alternatives to the "audience-
advertising-data" triptych — the collaborative economy, or “peer-to-peer economy”, holds out
considerable potential to be explored, especially since it often gives rise to successful hybridisation
when it is combined with more conventional business practiceszs. The horizontal nature of the
collaborative economy encourages fair dealing. It is important for governments to unleash the
potential of these new models and support this dynamic.

For this purpose, it is also important to discuss the compromises to be made with regard to players
in the “conventional’ economy so as to avoid a repeat of the confrontations seen with hotelkeepers
and taxis each time digital technology disrupts a new sector.

Opening up global geolocation data from vehicles-for-hire applications
to ensure fair competition

The controversy about vehicles-for-hire applications29 epitomises how companies can offer better
services at a lower cost than the conventional models by using information technology, but, in doing so,
jeopardise the existing business models.

The proposal30 to ban vehicles-for-hire applications from using global geolocation data rejects
innovation in order to protect the business model of taxis, in this case. A back-up solution could improve
competition in the sector by opening up the global geolocation data from vehicles-for-hire
applications instead, so that they benefit the entire sector, including taxis. Backed up by an open data
policy aimed at supporting the use of such data, and subject to stringent privacy safeguards, opening
up this data would contribute to progress for all and be more in line with an approach that is fair for all
players through the emergence of a reputation economy between taxis and vehicles-for-hire
applications.

* For example, Wal-Mart encourages its customers to deliver their neighbours’ purchases in exchange for a discount on their
own bill. See also the November 2013 report by the French Emerging Consumption Models Observatory (ObSoCo), directed by
Philippe Moati available at:

http://www.lobsoco.com/images/pdf/4%20pages _conso_emergentes.pdf

2 Applications for hiring a car and driver.

% The report by Thomas Thévenoud (Member of the French National Assembly for Sadne-et-Loire) on consultations held on
taxis and vehicles-for-hire services suggests that only taxis should be allowed to provide the location of available cars on a map
in real time to facilitate contacts with passengers. Mr Thévenoud «calls this “electronic prowling”.
http://www.thomasthevenoud.fr/wp-content/uploads/2014/04/Rapport-Thomas-Th%C3%A9venoud-24-04-20142.pdf
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e Supporting cross-platform solutions that enable services to operate in competing
environments (see boxes).

e Supporting solutions and initiatives to diversify digital value chain paths between services
and users, outside of the device/browser/search engine/app-store access tunnel.

e Supporting sector initiatives to rebuild links between businesses and customers, by setting
up vertical platforms based on skills specific to a given business.

VideoLAN project
Greater freedom for playing video and audio content

VLC media player (VLC) is a free multimedia player produced by the VideoLAN project, which was
originally a student project at the Ecole Centrale Paris. VLC is free open source software that operates
with Windows, all forms of GNU/Linux, BSD, Mac OS, Android, BeOS, Solaris, QNX, Pocket PC, etc.,
for a total of some twenty environments. It is distributed under a GNU/GPL license.

The advantage of the software is that it integrates the codecs needed to play most audio and video
formats. VLC can also play a large number of streaming media. It is now one of the top multimedia
players with between 100 million and 150 million users.

>> VLC now seems to be one of the most flexible, or even the most flexible, multimedia player(s)
because it rejects the "silo" approach entirely. Unlike other proprietary media players, VLC can
play nearly all videos and is very tolerant of slightly damaged data flows. In fact, it even does its
best to repair damaged flows.

For more information, go to: www.videolan.org

EPUB

EPUB is a file format designed by the International Digital Publishing Forum (IDPF) for digital
documents. It is primarily used for reading text documents on reading devices. Texts are usually stored
in files with additional information that determines the layout, adds images, inserts hypertext links, etc.
EPUB is an open format, which means that users can edit, write or convert text in this format. It also
means that device manufacturers can use it.

>> This initiative has helped reduce lock-in because it enables users to leave a given software
and hardware environment and take their digital text assets with them.
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